I. INTRODUCTION
The Indiana Family and Social Services Administration's Division of Disability and Rehabilitative Services ("DDRS") reports that over 8,000 Indiana citizens with developmental disabilities are waiting to receive services through one of Indiana's three Home and Community Based Service ("HCBS") waivers for individuals with developmental disabilities.' Brenden was one of those waiting. Diagnosed at birth with a developmental disability, Brenden and his family received critical services through Indiana's early intervention program that assisted him in achieving important developmental goals until he turned three years old. 2 At that time, Brenden began receiving services through the local school corporation targeted at his academic achievement and was placed on the wait list for home and community based services. 3 Now, twelve years old, Brenden just began receiving the services that permit him the chance to develop the skills he needs to fully participate in his home and community -nearly ten years after being placed on the wait list. 4 George, on the other hand, continues to wait. He currently resides in a group home with other individuals with developmental disabilities. 5 However, George's goal is to live in his own home in the community. 6 Working toward this goal, "George has learned to manage his medications, money, house work and take personal responsibility for himself." 7 Further, by working two jobs, he has methodically saved the money he will need to move into his own apartment. 8 Despite his hard work, George is unable to further pursue his goal because the vital support he needs to live successfully in the community is unavailable to him.9 Further, because he is currently receiving services through the group home, he is not considered a "priority" and can be passed over in favor others determined to be more in need of services. 10 4 Id. Without access to community-based services, those on the wait list have limited choices. Depending on their circumstances, they can try and manage without support, they can move into an institutional placement like a nursing home or large private Intermediate Care Facility for the Developmentally Disabled ("ICF/DD"), or if they already reside in an institutional placement, they can wait. In Olmstead v. L.C, the United States Supreme Court recognized that "unjustified institutional isolation of persons with disabilities is a form of discrimination . . . ."11
Citing to regulations implementing Title II of the Americans with Disabilities Act ("ADA"), the Court found that "[a] public entity shall administer its services, programs, and activities in the most integrated setting appropriate to the needs of qualified individuals with disabilities."1 2 Further, the Court held that under Title II of the ADA, States are required to provide community-based treatment for persons with mental disabilities when the State's treatment professionals determine that such placement is appropriate, the affected persons do not oppose such treatment, and the placement can be reasonably accommodated, taking into account the resources available to the State and the needs of others with mental dis-abilities.13
Since that historic decision, courts have extended Olmsteadbeyond those who are institutionalized in order to name "comes up" on the wait list for the Family Support Waiver, which is capped at $16,250 and may not afford sufficient funding for the amount of support the individual needs. The second option is to wait until the person experiences an "emergency" which triggers the needbased criteria now in place to access the Community Integration and Habilitation Waiver, which provides comprehensive services based on individual need.).
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Id. at 592 (quoting 28 C.F.R. § 35.130(d) (1998)). 13 Id. at 607. congregate institutional settings into their own homes and communities with services funded through the Medicaid HCBS Waiver, fulfilling Olmstead's primary charge. 19 However, individuals like Brenden, George and the other 8,000 plus Indiana citizens with disabilities struggle each day to remain in their home and community choice. For those on the outside waiting to get into the service delivery system, there is more work to be done.
With a failing economy and mounting pressures to provide more services with fewer resources, Indiana's service delivery system is at a tipping point. 20 Using Olmstead as a framework, Indiana can leverage the current challenges into an opportunity to transform the service delivery system. This can be accomplished by using Medicaid Managed Long-Term Services and Supports as a tool to more effect-tively manage and predict cost, facilitate 
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2011, http://kokomotribune.com/local/x1990853208/Families-ofautism-face-long-wait-time ("Commission member and state Sen. Jean Breaux, an Indianapolis Democrat, said those numbers show a system 'so broken and so dysfunctional' that the state needs to look at dismantling the current system and creating a more effective way to make sure families with the most pressing needs are getting help."); This shift to community-based services was also precipitated by the historic "317 Plan," 25 which resulted in a series of recommendations aimed at improving communitybased services, including addressing the then 6,000 individuals waiting for services. 26 The study was the result of "a bipartisan task force of consumers, advocates, and state officials that was charged [through Senate Enrolled Act 3171 with conducting a study of services for people with developmental disabilities." 27 As a result of both the legislature's efforts to rebalance funding toward community-based settings and the State's commitments to the DOJ to fundamentally address deficiencies in its institutional settings, 28 Indiana's HCBS Waiver revenue has exceeded ICFs/DD revenue since 2004 -two years ahead of projections and clear evidence of its commitment to community-based, integrated services. 29 Despite this progress, Indiana still has significant challenges related to ensuring the availability of appropriate community-based services. Specifically, Indiana has the fourth highest rate of nursing home utilization for individuals with developmental disabilities.
3 0 In addition, despite serving over 13,000 people in the HCBS Waiver for individuals with developmental disabilities, the wait list for those services exceeded 8,000 for 2011. 31 Since 2007, approximately 1,040 new individuals are brought into services each year.3 2 Yet, individuals still wait for approximately nine to twelve years before they are able to access services. 33 The gravity of this issue has prompted legislators to declare that Indiana's system is "broken" and "dysfunctional" and should be reconceived to " valuable ground in the provision of community-based services and significantly increase the risk of institutionalization for both those in community services and those waiting for services.
Adding to these pressures, there is mounting dissatisfaction among consumers and providers regarding the effectiveness of the current service delivery system. 37 Highlighted by reports of state agencies staff "suggest[ing] leaving severely disabled people at homeless shelters if they can't be cared for at home," consumer and family groups have sought intervention from the state to address limitations within the current system. 38 In addition, these groups have set out on their own investing significant resources in identifying systemic alternatives that focus on employment, individual strengths, family support, creativity, and judicious use of resources. 39 Providers have also expressed their dissatisfaction by launching a statewide public awareness campaign to highlight their concerns about the system and its impact on Indiana's citizens with intellectual and developmental disabilities. 40 
B. Omstead's Significance

Oln stead's Integration Mandate
Using Title II of the ADA as its basis, the United States Supreme Court responded with a "qualified yes" to the question of "whether the proscription of discrimination may require placement of persons with mental disabilities in com-munity settings rather than in institutions."41 More specifically, the Court directed that [s]uch action is in order when the State's treatment professionals have determined that community placement is appropriate, the transfer from institutional care to a less restrictive setting is not opposed by the affected individual, and the placement can be reasonably accommodated, taking into account the resources available to the State and the needs of others with mental disabilities. 42 In Olmstead, the plaintiffs asserted claims of discrimination related to their segregation in an institutional setting for the purposes of treatment. 43 Both plaintiffs were dually diagnosed with mental retardation and mental illness and had been voluntarily admitted to Georgia Regional Hospital at Atlanta where they were "confined for treatment in a psychiatric unit." 4 4 After a period of time, their treatment teams determined that their "needs could be met appropriately in one of the communitybased programs the State supported." 45 Despite this determination, both "remained institutionalized." 46 In considering whether the State's failure to transition the Plaintiffs into a com-munity based treatment program was discriminatory, the Court looked to Title II of the ADA.4 7 The Court pointed out that Title II requires that "no qualified individual with a disability shall, by reason of such disability, be excluded from participation in or be denied the benefits of the services, programs, or activities of a public entity, or subjected to discrimination by any such entity." 48 Further, the Court explored the effect of regulations issued by the United States Attorney General in furtherance of Title II. Specifically, the Court noted two key portions of the regulation including the "integration 42 Id. at 587.
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Id. at 589-90. regulation," 49 which requires that "[a] public entity shall administer services, programs, and activities in the most integrated setting appropriate to the needs of qualified individuals with disabilities," 5 0 such that it "enables the individuals with disabilities to interact with non-disabled persons to the fullest extent possible." 5 1 As well as the "reasonable-modification regulation" which "requires public entities to 'make reasonable modifications' to avoid 'discrimination on the basis of disability,' unless those modifications would entail a 'fundamental alteration.'
52 Within the context of these regulations, the Court held that "[ulnjustified isolation . . . is properly regarded as discrimination based on disability." 53 However, the Court qualified this conclusion in a few important ways. From a patient protection perspective, the Court stated that "nothing in the ADA or its implementing regulations condones termination of institutional settings for persons unable to handle or benefit from community settings." 54 Further, the Court advised that "the ADA is not reasonably read to impel States to phase out institutions, placing patients in need of close care at risk. Nor is it the ADA's mission to drive States to move institutionalized patients into an inappropriate setting, such as a homeless
From a state perspective, the Court recognized "the States' need to maintain a range of facilities for the care and treatment of persons with diverse mental disabilities, and the States' obligation to administer services with an even hand." 56 The Court clarified that:
Sensibly construed, the fundamental-alteration component of the reasonable-modifications regulation would allow the State to show that, 49 Id. at 592. 
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Id. at 597. These issues fall into two broad categories: those causing individuals to be "at risk of institutionalization," and those like the issues raised in Olmstead, that prevent individuals the opportunity to receive services in the most integrated setting. 63 While states continue to make strides in rebalancing their service delivery systems and reducing their use of institutional settings, 64 significant challenges remain in addressing the demand for community-based services. 65 For the states, these challenges in turn create significant exposure to waiting list dilemmas.
Generally, courts have held that Olmstead applies to those individuals "at risk of institutionalization." 66 This view is also reflected in the DOJ's current guidance to the States on Olmstead. 67 In support of this assertion, courts have held that "the protections of the integration mandate 'would be meaningless if plaintiffs were re-quired to 63 SMITH, supra note 14, at 4. ("Over the past two decades, spending on Medicaid home and community-based services has been growing as more states attempt to reorient their long-term care programs by increasing access to home and community-based service options."). segregate themselves by entering institutions before they could challenge an allegedly discriminatory law or policy that threatens to force them into segregated isolation."' 68 "At risk of institutionalization" claims often take the form of a challenge to a state's wait list. 69 The primary argument in these cases is that "placement .. . on the HCBS waiver waiting list threatens plaintiffs with institutionalization because it forces them to choose between staying in the community without any services or entering an institution in order to receive services." 70 In addition, these challenges raise questions about the extent to which a state has an effective Olmstead plan in place that includes assurances that the wait list "moves at a reasonable pace." 7 '
The DOJ asserts that a "comprehensive, effectively working plan" includes "an analysis of the extent to which the public entity is providing services in the most integrated setting [,] Whether a challenge is raised as an "at risk of institutionalization" claim or is focused on the question of deinstitutionalization, many cases end with a settlement agreement, whereby the State agrees to modify its policies to increase the avail-ability of community services or to remove limitations. 7 5 Often, these agreements are on a scale that essentially rebalances the system of care away from institutional care and toward community-based services. 76 This often addresses the fundamental alteration issue, as it "help[s] the state leverage additional federal dollars, significantly expanding the total available funds for mental health services." 77
Effect on Medicaid
Medicaid is the primary funder of long-term services and supports for individuals with developmental disabilities, regardless of whether those services are provided in an institution or in the community. 78 Recognizing Medicaid's "institutional bias", the Centers for Medicare and Medicaid Services ("CMS") has invested a significant amount of time 
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See U.S. DEP'T OF JUSTICE, DELAWARE ADA SETTLEMENT FACT SHEET 1 (Jul. 6, 2011), available at http://www.ada.gov/delaware factsheet.htm ("The agreement will transform Delaware's mental health system from one reliant on expensive, institutional care to one focused on cost-effective community-based services."). 
Implications for Indiana
Given the current status of Indiana's wait list for services, it seems an "at risk of institutionalization" challenge presents the most significant liability. 85 The factors attributed to these authorities and program design options contribute to the wide variation among state approaches to Medicaid Managed Care, in general, and MLTSS, specifically.
Other critical considerations are the goals and outcomes the state is hoping to achieve by implementing MLTSS.104 States' goals often include controlling the growth of costs, increasing access to community services, reducing use of institutional services, creating funding predictability, limiting state financial risk, protection from adverse decisions, and increasing care coordination. 105 Specific to those approaches using the combined authority under Sections 1915(b) and 1915(c), opportunities exist in terms of improved efficiency and flexibility in resources; improved service quality; and improved opportunity for self-direction, while potential challenges include balancing costs with quality; lack of standards of practice; lack of data to use in 
State Example -Michigan's Combination 1915(b)/(c) Medicaid Prepaid Specialty Services and Supports for Persons with Developmental Disabilities
Michigan has implemented services through various forms of managed care for over twenty years. 129 During the 1990s, the State transitioned their managed long-term care program under a combined Section 1915(b) and Section 1915(c) authority.1 30 Under this combined authority, Michigan provides a "comprehensive, prepaid, capitated managed care network . . . administered by local government Community Mental Health Services Programs." 131 The state's intent for implementing a managed care approach was to provide "greater flexibility in administering state and federal funds." 132 As a result of this flexibility, "[tihe Michigan Waiver affords a uniform package of benefits for people with I/DD, allowing the state to remove the artificial distinctions between Medicaid state plan benefits and Medicaid HCBS Waiver benefits." 133 Like Wisconsin, Michigan's approach includes various consumer protections. From a statutory standpoint, Michigan's Mental Health Code prescribes the process of using person-centered planning to "establish meaningful and measurable goals with the recipient." 134 As requested by the recipient, the plan should address the need for "food, shelter, clothing, health care, employment opportunities, educational opportunities, legal services, transportation, and recreation." 135 In addition, through the contracting process the state "affirmatively requires that Community Mental Health Services Programs . . . ensure that individuals with I/DD can choose among service providers and that consumer service plans are developed using person-centered planning principles." 13 6 From an outcome perspective, Community Mental Health Services Programs are not permitted to maintain waiting lists. Rather, they are required to identify and connect or provide the services needed by the individual.1 37 As a result, Michigan serves over 39,000 individuals with intellectual and developmental disabilities through their managed care program. 138 Further, an evaluation of the program indicated that while perhaps modest, savings were achieved by transitioning to the managed care approach. 139
State Example -Pennsylvania ' Adult Community Autism Program
Pennsylvania has recently implemented a managed longterm care approach targeted at serving a limited number of individuals with autism within a limited geographic area. operated under the 1915(a) waiver authority. 14 1 The goals for the program include a variety of programmatic outcomes oriented at improving independence and com-munity integration. 142 Like Michigan, the program uses a Prepaid Inpatient Health Plan approach and requires capitation rates to be actuarially sound. 143 A unique feature of Pennsylvania's approach is that the managed care entity is solely responsible and services are "dis-intermediated," meaning there is no intermediary between the individual and the managed care entity/provider. 144 In addition to long-term services and supports, the managed care entity is responsible for "hospital, diagnostic, laboratory, and Similar to other state's approaches, the Pennsylvania approach includes a variety of consumer safeguards. 146 These safeguards include formal consumer oversight, annual cost reviews, and requirements for highly qualified, specially-trained staff.1 47 Additionally, the program includes a variety of agreed upon outcomes related to ensuring a high quality experience for participants, 148 including ensuring "care plans are developed pursuant to comprehensive diagnostic and functional assessment of need."1 49 In terms of outcomes, the program has realized increases in "reduced levels of behavioral challenges, increased moves to independent living, and higher levels of competitive employment. 
IV. LESSONS AND IMPLICATIONS FOR STATE APPROACHES TO DD SERVICES
A. General Recommendations
Olmstead continues to be a driving force in assuring the rights of individuals with disabilities in securing and receiving community-based treatment. 153 In working to meet Olmstead's "integration mandate" within the context of increasing fiscal pressures, states must be creative in designing meaningful and fiscally sustainable communitybased supports. While not a panacea, Medicaid Managed Long-Term Services and Supports may provide states with an effective tool in meeting this challenge. 154
Stakeholder Engagement
In order to be effective, states should engage in a thoughtful re-design process that involves stakeholders and advocates in all aspects of planning, design, and implementation. 155 CMS identified engaging program recipients in "system planning, policy development, local program management, and quality assessment" as a promising practice in system change and reform. 1 
Memorializing the Program in Statute
One way to ensure stakeholder input and preservation of the program's goals is through the legislative process.
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States who have used this approach report "that the process of getting legislative approval was an important opportunity to ensure that the state's vision for MLTS[S1 was communicated and understood in a very public way. 158 DISABILITIES AND MANAGED CARE, supra note 89, at 8. 159 PROFILES OF STATE INNOVATION, supra note 104, at 11. ("By initially focusing on the end goal -e.g., providing greater choices for receiving care in the community -rather than the method for getting there, the state could build support for the overall program before having to address potential stakeholder concerns regarding managed care.").
160 EIKEN, supra note 156, at 3. 161 DISABILITIES AND MANAGED CARE, supra note 89, at 8.
Additionally, having the program reflected in statute ensures that any significant changes are also made through a transparent process with ample opportunity for stakeholder input and feedback.
Quality Measurement
Given the focus on outcomes and safeguards, an effective MLTSS should include a meaningful quality measurement system. 164 If planned through the lens of Olmstead, a meaningful quality measurement system would focus on key issues related to rate of institutionalization, number of individuals living in settings of choice, number of individuals engaged in integrated community employment, and other indicators that demonstrate effective communitybased supports.1 65 Additionally, these systems should also monitor access to care and consumer satisfaction. 166
B. Indiana Specific Considerations
Indiana's approach to services for individuals with intellectual and developmental disabilities is unsustainable. 167 The current focus on delivering home and community-based services through a fee-for-service model misaligns incentives. 168 Specifically, such a model encourages maximizing resources on those within the service delivery system with no incentives to reach those on the outside waiting for services. 169 because they are in crisis and in need of a significant amount of support, 170 which translates into significant financial resources. As a result, the finite resources available for these critical services fail to mean-ingfully reach those not in crisis and waiting for services within a reasonable time frame. This failure significantly increases Indiana's Olmstead liability as it relates to an access to services challenge. Further, Indiana's Olmstead liability also increases proportionately to the extent that those in crisis are redirected to nursing facilities, large private ICFs/MR, and other institutional based services due to limited HCBS capacity. While MLTSS is not without its concerns, it could help to address these concerns by bringing stable, predictable, and reliable access to services. 171
Olmstead as a Framework
As reflected in the court's opinion in Olmstead and in the DOJ's subsequent guidance, having an "effective Olmstead Plan" in place is critical in having a viable defense against an Olmstead challenge. 172 175 Approaching the transformation through the lens of an Olmstead plan would help ensure that its focus was on promoting access to community-based, integrated services and mitigating those issues that put individuals "at risk of institutional-ization." 176 Like Wisconsin, a natural extension of this activity would be to "hav[e] the program's goals 'carved in stone' "177 by incorporating the system's current guiding principles of self-advocacy and selfdirection; quality integration and quality outcomes; work first and meaningful day; and dignified risk and risk manage-ment1 78 into authorizing legislation. 179 Further, in recognition of the system's limitations motivating the transition to managed care, the authorizing legislation should also incorporate a focus on statewide access to services and creating predictable and stable funding.
Promoting Access to Services
After establishing the underlying values and goals of transitioning to MLTSS, the planning focus can shift into specifically addressing access to services through program design. " [E] 
Integrated Funding
Further, an identified success of MLTSS is that it permits the myriad of federal, state, and local funding streams to be combined into a "single, flexible benefit package" that provides "latitude to develop more individually tailored support plans."
18 4 This flexibility shifts the systems incentives away from "overserv[ing] eligible clients" and toward "figuring out how the appropriate array of services and supports could be provided to each individual in the most economical manner given his or her needs and preferences." 1 8 5 Additionally, it incentivizes "interven[tion] [before] a major life crisis occurs."1 86 Some states believe that this has been an important reason in their ability to ''maintain . . . a low rate of institutionalization over the years."1 87 The ability to transform home and community-based services into an entitlement and to provide maximum flexibility in combining and deploying resources combine to make MLTSS a powerful tool for ensuring access to opportunities." 188 The shift in incentives reflects the Plan's values and focuses the system on supporting all individuals in need of service. In addition to promoting access, the Plan should also address how the State intends to mitigate the risk of institutionalization. As previously identified, the shift in incentives to intervene prior to a crisis resulting from more integrated funding under a MLTSS model will go a long way towards achieving this outcome. 189 Additionally, the managed care framework provides incentives to divert individuals away from institutionally based care like nursing facilities and large private ICFs/MR and toward the creation of robust home and community-based support options. 190 
Central Point ofAccountabiity
Lastly, MLTSS promotes the ability to "establish[] a fixed point of accountability" relative to meeting performance expectations, 191 including those focused on reducing reliance on institutional placements. Coupled with an integrated funding stream, this fixed point of accountability aligns financial incentives with improved consumer outcomes and quality care. 192 Following the lead of all three state examples, it may be useful to fix this single point of accountability on the existing I/DD provider community by using them as the managed care entity.
3
The benefit of this approach is twofold. First, the system benefits from the I/DD provider communities' expertise with individuals with I/DD and the types of services and supports they require. 194 opportunities for cost savings, 195 using this "disintermediated" approach eliminates intermediaries between the consumer, provider, and state agency, thus reducing administrative cost in the system. 196 Developing an Indiana MLTSS model with reference to an effective Olmstead plan provides a meaningful framework to "'think holistically' about the changes associated with the transition to a managed care system." 9 In addition to providing a viable defense against potential Omstead challenges, this approach increases the likelihood that the development of managed care remains closely tied to its underlying values. Further, as recommended by states that have implemented man-aged care, the planning process could provide a platform for engaging stakeholders in both the development and implementation of the resulting model. 198 Together, the underlying values and stakeholder involvement provide reasonable assurances that many of the potential issues and pitfalls experienced by other states can be effectively considered and hopefully mitigated. 199 
V. CONCLUSION
Having over 8,000 individuals with developmental disabilities waiting for community-based services poses a significant liability for Indiana in terms of exposure under Olmstead's Integration Mandate. Further, the current pressure from Indiana's General Assembly to reduce the per person and aggregate spending under the HCBS Waiver for Individuals with Developmental Disabilities, increases the possibility that Indiana could enact policy and funding changes that would put individuals "at risk of institutionalization." Indiana's exposure to a possible Olmstead suit increases in proportion to the increased risk of institutionalization resulting from these changes. MLTSS models have demonstrated success in increasing access to 195 Id. 196 services and effectively eliminating wait lists in the jurisdictions in which its been implemented. Further, while the evidence on cost savings associated with MLTSS is mixed, it does appear that the model brings stability and predict-ability to home and community-based services. Combined, these outcomes serve as powerful evidence of the potential for MLTSS to be an effective tool in empowering Indiana to proactively transform its system, to avoid an Olmstead challenge that would likely result in a court dictated program redesign, and most importantly to meaningfully provide access to services when, where, and how they are needed to support all Indiana citizens with intellectual and developmental disabilities at home, at work, and in their communities of choice. For George, Brenden, and the over 8,000 Indiana citizens waiting for services, MLTSS could be the key to provid-ing them access to the right services at the right time, so that they do not miss out on vital opportunities for personal development and can fully realize their potential.
